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To our clients and friends: 
 
On April 23, 2021, the “Decree by which diverse provisions are amended, added and repealed to the 
Federal Labor Law, Social Security Law, Employees’ Housing Fund Institute Law, Federal Tax Code, 
Income Tax Law, Value Added Tax Law, Federal Law on State Service Workers, Regulating Article 
123(B); Law Regulating Section XIII Bis of Paragraph B, Article 123 of the Political Constitution of the 
United Mexican States, on Outsourcing matters” (hereinafter, the Decree) was published in the Official 
Gazette.  

 
After several meetings held between representatives of the government, employers and employees, the 
agreed amendments have been focused to restrict subcontracting of services, allow contracting 
specialized services, establish a cap on the employees’ profit sharing and strengthen authorities’ faculties 
with the intent to stop the use of subcontracting as a way to evade tax and social security payments. 
 
Even though subcontracting of personnel is a common form of employment relationship within large and 
medium-sized companies worldwide, Mexican authorities have detected simulated schemes through 
which outsourcing of staff has been misused to the detriment of workers' rights, resulting in the need to 
adequate the legal framework to strengthen employment and eradicate any practice operating in the form 
of a simulation , avoiding compliance with tax responsibilities and social security burdens derived from 
labor relationships. 
 
Our specialist have prepared this document, with the intent to cover the most relevant aspects of the 
labor amendments, providing the necessary elements to determine the areas to be surveilled and 
modified. 
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Federal Labor Law 
 
Subcontracting of Personnel  

 
Subcontracting of personnel is prohibited, being defined such as when any individual or legal entity provides or makes 
available their own workers in benefit of the contracting party, to carry out works that are part of the corporate purpose 
and/or the main economic activity of the latter. 

 
On the other hand, subcontracting of specialized services or execution of specialized work is permitted, as long as the 
provided services are not comprised in the corporate purpose or the main economic activity of the contracting party.  

 
Shared or complementary services 

 
Shared or complementary work or services provided among companies within the same business group, shall be also 
deemed as specialized, provided that said activities are not part of the corporate purpose or main economic activity of 
the company receiving the services.  

 
For labor purposes, “Business Group” shall mean a group of legal entities organized under direct or indirect ownership 
in capital stock, through which the same company keeps control of said legal entities (as provided by the Mexican 
Securities Law).  

 
Employment agencies or intermediaries  

 
Employment agencies or intermediaries intervening in the process of recruitment, selection, training and education, 
may continue to execute said tasks but will not be deemed as employers in any case whatsoever.  

 
Subcontracting requisites 

 
Subcontracting business relationships must meet several formalities such as the execution of an agreement 
establishing its object, specifying the approximated number of workers and, therefore, guaranteeing the observance of 
work conditions, security, health, and labor environment.  

 
Likewise, companies providing specialized services or executing specialized work will have to obtain a registry before 
the Ministry of Labor, which would have to be renewed every three years. Through said registry, it is pretended to 
evidence the specialized nature of the services, as well as the compliance of tax and social security obligations.  

 
Employer Substitution 

 
In order to consider that an employer substitution takes place, the business’ goods and assets must be transferred to 
the substitute employer. 

 
Employees’ profit sharing 

 
A cap has been incorporated on the profit sharing per employee, which will be equal to either three months of salary or 
the average profit sharing received per employee in the previous three years. The highest between both will be 
applicable in benefit of the employee. 
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Responsibilities   
 

Subcontracting of specialized services or services for the execution of specialized works must be formalized through a 
written agreement providing the purpose of the services to be rendered or the work to be executed, as well as the 
approximate number of the employees who will participate in such contract.  
 
Individuals or legal entities providing specialized services must be registered before Ministry of Labor and provide 
evidence on their compliance with tax and social security obligations.  
 
Any individual or legal entity subcontracting specialized services or the execution of specialized works will be 
considered jointly responsible for obligations derived from the relationship with the subcontracted employees. 
 
Penalties  
 
Penalties will be applicable to employers impeding the practice of any inspection and surveillance ordered by labor 
authorities to be practiced at the relevant facilities (penalty could go from 250 to 5000 times the value of an UMA 
(present value $89.62 Mexican pesos). 

 
Entities or individuals subcontracting personnel or providing specialized services without being registered before the 
Ministry of Labor, or those who receive such services, will be subject to a penalty from 2,000 to 50,000 times the value 
of an UMA.  

 
Social Security Law 
 
Subcontracting of personnel  

 
Social Security Law has been amended to define specialized service or an execution of a specialized work, as any 
activity that is not comprised in the corporate purpose or the main economic activity of the beneficiary. 

 
Periodic information  

 
Whoever provides specialized services must communicate under a four-month basis (on or before the 17th day of 
January, May and September), all relevant information on the agreements executed during the period.  

 
Said report must contain the following information regarding:  
 

a. Contracting parties - Name, corporate or company name; Federal Taxpayers Registry (RFC), registered 
office or conventional address in case it is different from the tax domicile, email and telephone number for 
the contracting parties.  

b. Agreement - Subject, validity period, list of workers who will provide the services for the beneficiary 
indicating name, CURP, social security number and base salary for contribution; as well as name and RFC 
of the beneficiary of the services for each of the agreements.  

c. Regulations - Evidence of the registration issued by the Ministry of Labor to the specialized services 
provider. 

  
 



 

 

6 

Compliance verification  
 
To verify the proper compliance of employers’ obligations, the Social Security authority and the Ministry of Labor should 
sign a cooperation agreement to exchange information and to jointly execute verification actions according to their 
competence. 
 
Responsibilities 
 
Any individual or legal entity subcontracting specialized services or the execution of specialized works will be 
considered jointly responsible for social security obligations derived from the relationship with the subcontracted 
employees. 

 
Penalties 

 
In case of failure or delay to file the agreements information, specialized service providers or executors of specialized 
works may be subject to penalties equivalent to the amount of 500 to 2,000 times the value of an UMA.  

 
Employees Housing Fund Institute Law 
 
Employer substitution 
 
In case of an employer substitution, it is provided that the substituted employer will be jointly liable with the substitute 
employer for the obligations arising before the substitution date, up to a three month period. Thereafter, all liabilities 
will be attributable to the new employer.  
 
Periodic information 

 
Just like established for Social Security matters, whoever provides specialized services or the execution of specialized 
works must provide, on a four-month basis (on or before the 17th day of January, May and September), relevant 
information on the agreements executed during the period.  
 
Compliance verification 

 
To verify the proper compliance of employers’ obligations, the Employees Housing Fund authority and the Ministry of 
Labor would execute a cooperation agreement for the exchange of information and to execute jointly verification actions 
according to their competence. 
 
Responsibilities  
 
Any individual or legal entity subcontracting specialized services or the execution of specialized works will be 
considered jointly responsible for housing fund obligations derived from the relationship with the subcontracted 
employees. 
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Federal Tax Code 
 
Fiscal effects  
 
No deduction or crediting tax effects derived from subcontracting of personnel shall be allowed when the employees 
provided or made available by the services provider to the contracting party had been employers of the latter and 
transferred to the contractor through any legal figure, as well as when the employees provided or made available by 
the services provider cover the whole core business activities of a contractor.  
 
Fiscal fraud 
 
The conduct consisting in using simulated schemes for the provision of specialized services or the execution of 
specialized works, or subcontracting personnel services will be characterized as tax fraud. 
 
Responsibilities 
 
Individuals or legal entities receiving specialized services or contracting specialized works, shall be held jointly 
responsible for the contributions derived from the relationship with the subcontracted employees.   
 
Penalties 
 
A re-incidence hypothesis is added as aggravated for the purposes of assessing penalties, for deducting or crediting 
taxes from illegal services.  
 
Infractions will be incurred by contractors that fail to deliver to the entity receiving the services, the information and 
documentation corresponding to the provided services. In this case, a penalty from $150,000.00 to $300,000.00 
Mexican pesos will be assessed per each unfulfilled obligation.  

 
Income Tax Law 
 
Expense deduction 
 
Expense deduction of specialized services or the execution of specialized works payments is conditioned to have 
documentation evidencing that the contractor has obtained its registry before the Ministry of Labor, as well as proof on 
payment of salaries to assigned employees, tax withholdings and social security quotas paid.  
 
In any case, no tax effects will be granted to the expenses derived from subcontracting of personnel when typified as 
simulated. 
 
Responsibilities  
 
The contracting party shall verify, when the payment of the service received is made, that the contractor has been 
registered before the Ministry of Labor as provider of specialized services.   
 
In addition, the contractor is obliged to provide a copy of the tax receipts for the payment of salaries of the employees 
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who provide the service or the work and evidence on the income tax withholdings and social security quotas payments 
to the contracting party.  
 

Value Added Tax Law 
 
Credit denial 
 
Pre-existing tax withholding obligation applicable to subcontracting personnel has been repealed, considering that the 
amendments made to Value Added Tax Law foresee to deny the crediting of value added tax derived from said 
transactions. 
 
Responsibilities  

 
As established for Income Tax purposes, the contracting party shall verify that the contractor has been registered as 
provider of specialized services before the Ministry of Labor. 
 
In addition, the contractor is obliged to provide a copy of the Value Added Tax filed returns as well as evidence on its 
payment under monthly basis. In case the contracting party does not receives the evidence on the tax payment, it is 
established that any tax previously credited must be diminished through an amended Value Added Tax return.  

 
Additional Considerations 
 
The Decree enters into force the day after its publication, except for the amendments on tax matters which shall enter 
into force on August 1, 2021.  
 
Following is the timing granted to fully comply with the new dispositions: 

 
a. Ministry of Labor must issue rules within the first 30 calendar days once the Decree is in force, for the 

registration of individuals or legal entities wanting to obtain the registry as specialized services providers or 
executing specialized works.  

b. Providers of specialized services or executors of specialized works must obtain their registration before the 
Ministry of Labor within a 90 calendar-day term, as from the date of publication of the applicable rules. 

c. As per the companies operating under a subcontracting scheme, transitory rules establish that employer 
substitution may be made without the transfer of goods and assets to employer during a 90 calendar-day 
term, once the Decree is in force, provided that the contractor transfers the employees to the beneficiary 
within such term, recognizing employees’ labor rights and seniority. 

d. Employers shall have a 90 calendar-day term once the Decree is in force, to cancel their registries, and if 
applicable, request for an employer registration before the Social Security authority.  

e. Individuals or entities providing specialized services or executing specialized works, must begin to provide 
the information set forth in the amendment to their contracting parties within a 90 calendar-day term once 
the Decree is in force.  

f. For purposes of the Social Security Law, within a 90 calendar-day term once the Decree is in force, the 
migration of employees from the companies operating under a subcontracting agreement shall be deemed 
as employer substitution, provided that the company receiving the employees should recognize their labor 
rights.  
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g. The Housing Fund authority, within a 60 calendar-day term once the Decree is in force, must issue rules 
establishing the process to be followed for providing relevant information on the specialized services 
agreements.  

h. The agencies of the Federal Public Administration involved shall perform all actions required for the 
implementation under the budget approved for each of them.  

 
It is important to mentioned, that criminal conducts regarding acts committed before the Decree is in force, will be 
penalize based on the legislation applicable at the time said conducts occurred. 
 
Finally, it is suggested for all companies to evaluate its particular organizational and operational structure with the 
intent of determining whether it is possible to continue operating on a regular basis or if changes must be carried out 
to properly assess labor, corporate, tax and social security obligations derived from the Labor Reform.  

 
Contact us for further information: 
 

* This bulletin has been prepared and issued for informative purposes and shall not be deemed as a definitive opinion 
by Andersen México. In all cases, our suggestion is to contact an specialist to specifically analyze each particular 
case. 
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